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Message From 
The President 

I n the next several Notes and Newsletters, you will be 
informed of actions of the Board of Governors which stem 
from Planning Committee consideration of the role of the 
College in non-substantive areas of concern to the profes- 
sion. The Delivery of Legal Services Committee will also 
report on its deliberations about more effective ways to 
practice and the more abstract notion of how to make the 
profession more satisfying to its younger members. 

These approaches are exemplified by the resolution of 
the Board concerning pro bono activities. A word of expla- 
nation is appropriate. Although the resolution seems self- 
explanatory and, perhaps, simplistic, it marks an important 
stand on an issue which is vexing the entire legal commu- 
nity. The recent Cardin Commission and other similar State 
Bar projects which are attempting to define mandatory or 
some form of voluntary pro bono activity for the Bar have 
neglected the more traditional service which many of us are 
accustomed to performing. Many of the proposals recognize 
direct client service in order to satisfy the requirement and 
at least one state has offered to define litigation as the only 
acceptable requirement. 

Service on non-profit boards, teaching and other indi- 
rect forms of service to the profession would not be accept- 
able under those states' definitions of pro bono activity. A 
number of our members requested that ACREL take a 
stand which resulted in the resolution. The Board believes 
that the service performed by a vast majority of our mem- 
bers which made us eligible for membership in ACREL is 
deserving of recognition for the value it provides to the Bar 
and the public in general. 

A subcommittee of the Planning Committee is consid- 
ering the area of Ethical Responsibility and how the Col- 
lege can take a broader role in helping to define those areas 
vital to our members' practices. We will also continue to 
integrate Ethics subject matter in our programming since 
the various State Bar Associations are correctly mandating 
increased study by their members. 
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I hope to see as many of you as can be there at our 
Annual Meeting in Chicago. The program promises to be 
exciting, with two full programs on Friday and Saturday. 
The first day will feature a "cutting edge" analysis of cur- 
rent issues in environmental practice with an emphasis on 
real estate issues. We all know that this area is one of con- 
stant change, with new rules being developed as rapidly as 
new risks are discovered. Therefore, the opportunity to 
hear fellow ACREL members who practice in this area 
should not be missed. 

The Saturday program will provide an in-depth anal- 
ysis of the RTC with an emphasis on behalf of and against 
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this most important instrumen- 
tality. We are currently arrang- 
ing for senior legal officials of 
the RTC to speak at the meeting 
and to be available to give our 
members the most recent infor- 
mation about RTC practice. No 
matter what area your practice 
may cover, the RTC will have a 
profound effect on your activ- 
ities. Try to be with us. 

Of course, we will have our 
usual cocktail reception and din- 
ner dance (No Black Tie), as well 
as tours for our spouses and 
guests. You should also note that 
the Board has taken steps to 
ameliorate the cost of the meet- 
ing for our guests. We will con- 
tinue to take steps in that 
direction. 

Since the last Newsletter, 
the drafting committee of the 
Uniform Law Commissioners dealing with revisions to the 
Uniform Partnership Act has produced its penultimate draft, 



which will be commented upon and refined this summer. Ron 
Wicomes, Chair of the Partnership and Taxation Committee, 
has been attending on behalf of the College and will attend 
this important meeting. Much of the present state of the 
revisions are a direct result of the work of Ron, who adds 
practical as well as scholarly input to the drafters, who tend 
to be academic in their approach. Many thanks to Ron for 
his hard work and devotion to the project 

I look forward to seeing you in Chicago. The College is 
only as good as its members' input permits. Our oppor- 
tunities to network and socialize are most important adjuncts 
to ACREL activities. Please make every effort to attend. 

Sincerely, &(y Richard R. Goldberg 

President Y 

Upcoming Events 
Register now for ACREL's San Francisco recep- 

tion on Friday, August 7,1992 at  the Ritz-Carlton 
Hotel. Call the College office at 2021393-1344 for reg- 
istration forms, 

Join ACREL in Chicago October 22-25,1992 for 
the Annual Meeting. Call 2021393.1344 if you need 
additional registration materials. 

The Real Property Law Section of the New York 
State Bar Assmiation is planning a meeting in London 
November 11-15,1992. The program will discuss invest- 
ment in real estate in both the United Kingdom and 
the United States. Sessions will focus on various forms 
of ownership in the U.K., financing foreign invest- 
ments, disclosure requirements, tax considerations and 
other issues. ACREL panelists include Harold Lubell, 
Maureen Hato Lamb, and John Blyth. Several pre- 
and post-meeting tours are being offered, along with 
social events during the meeting. For registration 
forms and additional information, contact Kimberly 
McHargue, New York State Bar Association, One Elk 
Street, Albany, NY 12207, 5181463-3200. 

Nominating 
Committee ~ e p o r t  - 

I n accordance with Article V, Section 3 of the Bylau1s, 
this report constitutes formal notice of nominations for the 
Board of Governors by the Nominating Committee. 

The Nominating Committee of the American College of 
Real Estate Lawyers nominates the following persons to 
serve as officers and members of the Board of Governors 
for terms starting at the end of the Annual Meeting in 
October 1992. The term of office for each officer is one 
year; the term of office for each governor is three years 
unless otherwise noted. 

James L. Cunningham of Colorado, President-Elect, 
succeeds automatically to the office of President. 

The following persons are nominated as officers: 
President-Elect: Paul E. Roberts, New York 
Vice President: Alan Wayte, California 
Secretary: Donald H. Siskind, New York 
Treasurer: Philip J .  Bagley, 111, Virginia 

The following persons are nominated for the Board of 
Governors, with terms expiring in 1995: 
Marvin Leon, California 
James L. Lipscomb, New York 
Harris Ominsky, Pennsylvania 
Theodore C. Taub, Florida 

The following person is nominated for the Board of 
Governors to serve the remainder of the term of Donald H. 
Siskind, expiring in 1993: 
Carl J .  Seneker, 11, California 

Information regarding each nominee's service to 
ACREL is set forth below. 

Under the Bylaws, additional persons may be nomi- 
nated as governors by a writing signed by not less than ten 
members of the College entitled to vote, submitted to the 
Secretary not less than thirty days prior to the Annual 
Meeting of the College, which is presently scheduled to be 
held October 24, 1992. 

Additional persons may be nominated as officers by a 
writing signed by not less than three members of the 
Board of Governors entitled to vote for the election of offi- 
cers, submitted to the Secretary not less than thirty days 
prior to the meeting of the Board of Governors at  which 
the officers are to be elected. 

Respectfully submitted, 

NOMINATING COMMITTEE 
John S. Hollyfield, Chair 
Barry C. Hawkins 
Laurence G. Preble 
Beverly J. Quail 
Flora Schnall 



Highlights of S. 1985 
by Walter Tawart 

0 
Chair, Bankruptcy & Creditors ~ i ~ h t s  ~ommit tee 

n June 17,1992, the Senate passed S. 1985 by a vote 
of 97 to 0. This bill contains a large number of substantive 
amendments to the Bankruptcy Code. In addition, the bill 
provides for the creation of a nine-member National Bank- 
ruptcy Review Commission. 'ItKo senators and two congress- 
men are to be appointed members of the Commission. Three 
members of the Commission are to be appointed by the Pres- 
ident and two members are to be appointed by the Chief Jus- 
tice. The deadline for the commission's report is two years 
after the Commission's first meeting. 

The House Judiciary committee has not stated either 
formally or informally whether the Committee will take up 
S.1985. Some people close to the situation believe that the 
House will act because Senator Heflin has expressed a spe- 
cial interest in having the Commission created. Since the 
creation of the Commission would presumably mean neither 
house would consider bankruptcy legislation of two years, 
the argument is that the substantive aspects of S.1985 
should go forward now. No one, however, really knows 
what will happen in the House. 

Set forth below is a summary of the provisions of 
S.1985 which are of the greatest interest to the members of 
the College. The section numbers in parentheses as part of 
the captions are references to the sections of S.1985. The 
sections cited in the text are to the Bankruptcy Code. 

A. Single Asset Real Estate Cases (Q 2ll). Single asset 
real estate is defined as a single property or project which 
generates substantially all of the gross income of the debtor 
and on which the debtor does not conduct any other substan- 
tial business. %O new provisions relating to the automatic 
stay of 5 362 apply to single asset real estate cases. 

1. Resumption of Pending Foreclosure. No 
earlier than 30 days after the filing of the case, but 
promptly thereafter, the court on request of a mort- 
gagee must mod@ the stay to permit a pending 
foreclosure action to proceed to judgment. The stay 
remains in effect to bar sale of the property. The 
mortgagee's interest in the property must be more 
than d.e minimis. No hearing on the mortgagee's 
request is required; however, if the debtor objects 
and shows extraordinary circumstances, a hearing 
is to be conducted. 

Comment: What is the implication of the 
extraordinary circumstances test? Does it imply 
that the court may also decline to mod@ the stay? 

2. Grounds for Lifting Stay. On motion of a 
mortgagee the automatic stay is to be lifted unless 
the debtor has within 90 days of the filing of the 
case either 

(i) filed a plan that has a reasonable 
likelihood of being confirmed within a 

(ii) begun making monthly payments in 
an amount equal to the market rate of 
interest applied to the value of the mort- 
gagee's collateral. 

The court may extend the 90 day period by 
entry of an order within the 90 day period if the 
debtor shows cause for the extension. 

Comment: Ordinarily an undersecured mort- 
gagee is not entitled to post-petition interest 
There is nothing in the bill that indicates what 
happens if an undersecured mortgagee receives 
the fair market interest payment for some months 
prior to confirmation of a plan. If the interest paid 
does not reduce the amount of the mortgagee's 
allowed secured claim, the net effect is that the 
mortgagee receives post-petition interest. 
B. Security Interest in Rents (Q 203). If a mort- 

gagee's security interest in rents is not perfected under 
state law prior to the filing of a case under the Code, post- 
petition rents received by the debtor are not subject to the 
mortgagee's security interest. 
On the other hand, if a security 
interest is perfected, post-peti- 
tion rents are subject to the 
mortgagee's security interest 
and the rents are considered 
cash collateral. In some states 
the mortgagee must obtain 
appointment of a receiver or 
take other action to perfect a 
security interest in rents. Under 
the amendment to Q 363(a), a 
mortgagee will be deemed to 
have a perfected security inter- 
est in rents as of the filing of the 
case if under state law the mort- 
gage created a security interest 
in rents and the mortgage "is 
duly recorded in the public 
records." This deemed perfected status is only applicable to 
issues arising in the case under the Code. 

C. Deprizio (5 204). Section 550 of the Code is 
amended to overrule Deprizio. A payment to a mortgagee 
outside the 90 day period preference period may not be 
recovered from the mortgagee even if the mortgage was 
guaranteed by an insider and the payment was made to the 
mortgagee within the one year insider preference period. 

D. Judicial Action on Motion for Relief from Stay 
(Q 304). Section 362(e) is amended to require that a final 
hearing on a motion for relief from stay must be concluded 
within 60 days of the filing of the motion, except on a find- 
ing of good cause by the court. 

"What  i s  the 

implication of the 

extraordinary 

circumstances test? 

Does i t  i m p l y  that  

the court m a y  also 

decline to modi fy  

the stay?" 

reasonable time, or 



E. Purchasers of Leases ($ 215). A new $ 365(p) 
provides that a court approved assignment of a debtor-les- 
see's interest in a lease is not invalidated if the court's 
order approving the assignment is reversed on appeal. A 
lessor may avoid this result by obtaining a stay, pursuant 
to F.R.Bank.P 8005, pending appeal. This new $ 365(p) is 
similar to $ 363(m) which governs the sale of property by 
a debtor. 

F. Chapter 13 Lien Stripping ($ 310). Many, but not 
all cases, have held that a mortgagee's claim against the 
debtor which is secured by the debtor's primary residence is 
subject to $ 506 and the mortgagee has an allowed secured 
claim only to the extent of the value of the mortgagee's 
interest in the collateral. The mortgagee's lien against the 
collateral is thereby reduced or stripped down from the 
amount of the outstanding mortgage debt to the value of 
the collateral. Section 1322(b)(2) is amended to prohibit this 
treatment of both primary and junior liens against the 
debtor's residence. There is an exception. If a junior mort- 
gagee was undersecured at the time the mortgagee lien 
attached, the lien may be reduced "to the extent that 
[mortgage] remains undersecured." 

G .  Chapter 10 Small Business Cases (5 205). The ver- 
sion of chapter 10 passed by the Senate does not include 
the original confirmation section that would have allowed 
the cramming down of a plan on a secured creditor without 
fully recognizing the secured creditor's lien in the collateral. 
As passed, in chapter 10 secured creditors must retain their 
lien to the extent of the value of the creditor's interest in 
the collateral and receive deferred payments with a present 
value equal to the value of their interest in the collateral. 
The balance of the claim, if any, is an unsecured claim. 

STAFFBOX 

The ACREL Newsletter is published by the 
American College d Eeal E&te Lawyers, 

733 15th Street, NW Suite 700 
Washington, DC 20005 202/393-1344. 

Items from this publication may be 
reprinted with permission from the editor. 

Chair, Naosletter Committee 
Nina Matis 

Katten, Muchin & Zavis 
Chicago, 1L 

Editor 
Jill H. Pace 

Executive Director 

1. Real Estate Developers may not be Chap- 
ter 10 Debtors. The definition of a small business 
is a person engaged in business or commercial 
activity with total secured and unsecured debt of 
$2.5 million or less; however, a person may not file 
a chapter 10 case if the debt or's "primary activ- 
ity is the business of owning or operational real 
property and activities related thereto." Thus, 
most mortgagees will not find themselves in chap- 
ter 10 cases. 

2. Accelerated Time Table. A chapter 10 
plan must be filed within 90 days of the filing of 
the case. The confirmation hearing must be sched- 
uled on an expedited basis. 

3. No Lien Stripping of a Debtor's Resi- 
dence. If the small business debtor is an individual 
the plan may not strip the lien of a primary or 
junior mortgagee except to the extent the junior 
mortgagee was originally undersecured and that 
mortgagee remains undersecured. 

4. Unsecured Claims. A plan must provide 
deferred payments with a present value equal to 
the chapter 7 distribution to unsecured claimants. 
If a creditor objects, the plan must also provide 
that the debtor's disposable income be applied for 
at least three years to the payment of unsecured 
claims. The benefit of chapter 10 to the owners of 
a corporate debtor is that their equity interest 
may be retained if they commit the firm's dispos- 
able income for three years to the payment of 
unsecured claims. By comparison, under the abso- 
lute priority rule of chapter ll, equity is extin- 
guished if the plan provides for less than full 
payment of unsecured claims and the class of 
unsecured claimants votes to reject the plan. 

Nondischargeable debts under $ 523 are not 
discharged under chapter 10. 

5. Trustee and Debtor in Possession. A 
trustee must be appointed but the debtor operates 
the business. 
H. Chapter 13 ($303). The eligibility for chapter 13 is 

changed. The debtor must have regular income but the maxi- 
mum debt limit is raised. The debtor may not have secured 
and unsecured debt that exceeds $1.0 million. There is a 
wrinkle. If no one objects, a case may proceed under chapter 
13 even if the debt exceeds the $1.0 million limit 

I. Extension of Chapter 12 Family Farmers ($ 401). 
Chapter 12 was scheduled to sunset on October 1, 1993. The 
sunset date is extended to October 1,1995. 



ACREL Service 
by Nominees 

James L. Cunningham 
President-Elect, 1991-92 
Vice President, 1990-91 
Secretary, 1989-90 
Governor, 1986-89 
Executive Committee, 1989-92 
Budget Committee, 1988-92 
Planning Committee, 1988-92 (Chair, 1990-91) 
Membership Selection Committee, 1984-87 

(Chair, 1985-87) 
Committee on Liaison and Law Reform (Chair, 1990-91) 
Workshop Leader, October 1987 
Elected to ACREL: 1982 

Paul E. Roberts 
Vice President, 1991-92 
Peasurer, 1988-91 
Governor, 1984-87 
Executive Committee, 1988-92 
Budget Committee, 1988-92 
Planning Committee, 1988-92 (Chair, 1991-92) 
Committee on Liaison and Law Reform (Chair, 1991-92) 
Attorneys' Opinions Committee (Chair, 1985-87) 
Program Chair and Speaker, October 1989 
Elected to ACREL: 1979 

Alan Wayte 
Secretary, 1990-92 
Governor, 1988-90 
Executive Committee, 1990-92 
Budget Committee, 1990-92 
Planning Committee, 1990-92 
Membership Selection Committee, 1986-89 

(Chair, 1987-89) 
Committee on Specialization & Certification 

(Chair, 1991-92) 
Partnership and Taxation Committee, 1988-89 
Program Speaker, October 1987 
Elected to ACREL: 1983 

Philip J. Bagley, I11 
Treasurer, 1991-92 
Assistant Treasurer, 1990-91 
Governor, 1988-91 
Executive Committee, 1990-92 
Budget Committee, 1990-92 
Planning Committee, 1991-92 
Membership Selection Committee, 1989-90 
Meetings Committee, 1985-89 (Chair, 1987-89) 
Workshop Leader, April 1988, October 1987 
Elected to ACREL: 1983 

Donald H. Siskind 
Governor, 1989-92 
Membership Selection Committee, 1988-92 

(Chair, 1991-92) 
Program Speaker, October 1990 
Workshop Leader, October 1987 
Hot Tips Speaker, October 1988 
Elected to ACREL: 1979 

Mawin Leon 
Program Committee, 1988-92 (Chair, 1991-92) 
Partnership and k a t i o n  Committee, 1988-89 
Program Chair, October 1990 
Program Speaker, October 1988 
Workshop Leader, April 1988 
Elected to ACREL: 1987 

James Lipscomb 
Publications Committee, (Chair, 1989-92) 
Planning Committee, 1989-92 
Membership Selection Committee, 1988-90 
Partnership and Taxation Committee, 1988-89 
Workshop Leader, April 1987, October 1987 
Hot Tips Speaker, October 1990 
Elected to ACREL: 1984 

Harris Ominsky 
Newsletter Committee, (Chair, 1987-91) 
Planning Committee, 1991-92 
Hot Tips Speaker, April 1991, October 1989 
Workshop Leader, October 1990 
Elected to ACREL: 1985 

Theodore C. Taub 
Liaison to American Land Title Association, 1988-92 
Meetings Committee, 1988-91 (Vice Chair, 1989-91) 
Amicus Briefs Committee, 1991-92 (Vice Chair) 
Environmental Committee, 1991-92 
Workshop Leader, April 1988, October 1987 
Hot Tips Speaker, October 1990 
Elected to ACREL: 1981 

Carl J. (Kim) Seneker, I1 
Governor, 1989-92 
Program Committee, 1985-89 (Chair, 1986-89) 
Program Speaker, April 1989, April 1988, April 1986 
Elected to ACREL: 1984 



1992 ACREL Members 
ALASKA Steven H. Winkler 

Lawyers Title Insurance Corp. 
350 Fairfield Avenue 
Bridgeport, CT 06604 
2031366-4991 
2031336-1321 (fax) 

Gerald J. Sherman 
Sonnenschein, Nath & Rosenthal 
8000 Sears Tower 
Chicago, IL 60606 
3121876-8082 
3121876-7934 (fax) 

C. Robert Wartell 
Maddin, Hauser, Wartell, 
Roth, Heller & Pesses, P.C. 
28400 Northwestern Highway 
Third Floor, Essex Centre 
Southfield, MI 48034 
3131354-4030 
3131354-1422 (fax) 

Gordon F. Schadt 
Law Offices of Gordon F .  
Schadt 
3201 C Street, Suite 202 
Anchorage, AK 99503 
9071561-2022 
9071561-7955 (fax) 

DISTRICT OF COLUMBIA Michael C. Shindler 
Hyatt Development Corp. 
200 West Madison 
Chicago, IL 60606 
3121750-8435 
3121750-8084 (fax) 

Jay A. Epstien 
Shaw, Pittman, Potts & 
Trowbridge 
2300 N Street, NW 
Washington, DC 20037 
2021663-8151 
2021663-8007 (fax) 

MISSOURI 
CALIFORNIA 

Robert H. Freilich 
Freilich, Leitner, Carlisle & 
Shortlidge 
1000 Plaza West 
4600 Madison 
Kansas City, MO 64ll2 
8161561-4414 
8161561-7931 (fax) 

Pamela S. Duffy 
Cobh t z ,  Cahen, McCabe & 
Breyer 
222 Kearny Street, 7th Floor 
San Francisco, CA 94108 
4151391-4800 
4151989-1663 (fax) 

KENTUCKY 

Michael B. Vincenti 
Wyatt, Tarrant & Combs 
2700 Citizens Plaza 
Louisville, KY 40202 
5021589-5235 
5021589-0309 (fax) 

GEORGIA 

Alvis E. Campbell 
Jones, Day, Reavis & Pogue 
245 Peachtree Center Avenue 
Suite 2600 
Atlanta, GA 30303 
4041581-8903 
4041581-8930 (fax) 

Susan F. French 
University of Calqornia, Los 
A ngeles 
405 Hiigard Avenue 
Los Angeles, CA 90024-1476 
3101206-7324 
3101206-7010 (fax) 

NEW HAMPSHIRE 

Peter B. Rotch 
McLane, GraJ Raulerson & 
Middleton, P.A. 
900 Elm Street 
P.O. Box 326 
Manchester, NH 03105-0326 
6031625-6464 
6031625-5650 (fax) 

MARYLAND 

Jan K. Guben 
Venable, Baetjer & Howard 
Two Hopkins Plaza, Suite 1800 
Baltimore, MD 21201-2978 
4101528-5632 
4101528-5650 (fax) 

ILLINOIS 
Marjorie Randolph Holmes 
M e q n ' s  
25001 Industrial Blvd. 
Hayward, CA 94545 
5101786-8957 
5101786-4777 (fax) 

Terrence E. Budny 
Bell, Boyd & Lloyd 
Three First National Plaza 
Suite 3100 
Chicago, IL 60602-4207 
3121807-4293 
3121372-2098 (fax) 

NEW JERSEY 
Fred Wolf, 111 
Ballard, Spahr, Andrews & 
Ingersoll 
300 E. Lombard Street, Suite 1700 
Baltimore, MD 21202 
4101528-5632 
4101528-5650 (fax) 

Robert C. Schachter 
Greenbaum, Rowe, Smith, 
Ravin & Davis 
Metro Corporate Campus I 
99 Wood Avenue South 
Iselin, NJ 08830 
9081549-5600 
9081549-1881 (fax) 

Edward H. Rabin 
University of California, 
Davis 
Davis, CA 95616 
9161752-0243 
9161752-4704 (fax) 

John J. Gearen, Jr. 
Mayer, Brown & Platt 
190 S. LaSalle Street 
Chicago, IL 60603 
3121701-7278 
3121701-7711 (fax) 

MASSACHUSETTS 

Robert E. Williams 
Sheppard, Mullin, Richter & 
Hampton 
333 S. Hope Street, 48th Floor 
Los Angeles, CA 90071 
2131617-4169 
2131620-1398 (fax) 

Martin Gottlieb 
John Hancock Mutual Lqe  
Insurance Co. 
P.O. Box ill 
Boston, MA 02ll7 
6171572-9233 
6171572-9268 (fax) 

NEW MEXICO 

Michael S. Kurtzon 
Miller, Shakman, Hamilton & 
Kurtzon 
208 S. LaSalle Street 
Chicago, IL 60604 
3121263-3700 
3121263-3270 

Catherine T. Goldberg 
Rocky, Dickason, Sloan, Akin  
& Robb, P.A. 
P.O. Box 1888 
Albuquerque, NM 87102 
5051765-5900 
5051768-7395 (fax) CONNECTICUT MICHIGAN 

Portia 0. Morrison 
Rudnick & Wolje 
203 N. LaSalle Street 
Suite 1800 
Chicago, IL 60601 
3121368-4013 
3121236-7516 (fax) 

Marc B. Friedman 
H o b m a n  & Pollack, P.C. 
One State Street 
Hartford, CT 06103 
2031549-1000 
2031724-3921 (fax) 

Sandra L. Meyer 
Dykema Gossett 
400 Renaissance Center 
35th Floor 
Detroit, MI 48243 
3131568-6602 
3131568-6832 (fax) 



NEW YORK 

Robert Feder 
Cuddy & Feder 
90 Maple Avenue 
White Plains, NY 10601 
9141761-1300 
9141761-6405 (fax) 

Steven G. Horowitz 
Cleary, Gottlieb, Steen & 
Hamilton 
One Liberty Plaza 
New York, NY 10006 
2121225-2580 
212l225-3999 (fax) 

Maureen Pilato Lamb 
Hiscock & Barclay 
30 West Broad Street 
Suite 206 
Rochester, NY 14614 
7161454-7210 
7161454-7219 (fax) 

Andrew H. Levy 
Schulte, Roth & Zabel 
900 Third Avenue 
New York, NY 10022 
2121756-2480 
2121593-5955 (fax) 

Melvyn Mitzner 
Commonwealth Land Title 
Insura7lce Co. 
655 Third Avenue, 11th Floor 
New York, NY 10017 
2121949-0100 
2121983-8430 (fax) 

Betty B. Robbins 
Teachers Insurance and Annu- 
ity Association of America 
730 Third Avenue 
New York, NY 10017 
2121916-4265 
2121818-1670 (fax) 

NORTH CAROLINA 

Kenneth A. Moser 
Womble, Carlyle, Sandridge 
& Rice 
P.O. Drawer 84 
Winston-Salem, NC 27102 
9191721-3504 
9191721-3599 (fax) 

Ross J. Smyth 
Kennedy Cocington Lobdell & 
Hickman 
3300 NationsBank Plaza 
Charlotte, NC 28280 
7041331-7463 
7041331-7598 (fax) 

OHIO 

David G. Baker 
Bricker & Eckler 
100 South Third Street 
Columbus, OH 43215 
6141227-2364 
6141227-2390 (fax) 

Patrick J. Morgan 
Zeisler Morgan Properties, Inc. 
30000 Chagrin Boulevard 
Cleveland, OH 44124 
2161464-5255 
2161464-8052 (fax) 

PENNSYLVANIA 

Elizabeth H. Mai 
Wolf, Block. Schorr & 
Solis-Cohen 
12th Floor, Packard Building 
15th and Chestnut Streets 
Philadelphia, PA 19102-2678 
2151977-2588 
2151977-2346 (fax) 

TEXAS 

Douglas W. Becker 
Kaujman, Becker & Reibach, Inc. 
300 Convent, Suite 2300 
San Antonio, TX 78205 
5121227-2000 
5121229-1307 (fax) 

K. Gregory Erwin 
Uow, Cogburn & Friedman 
9 Greenway Plaza, Suite 2300 
Houston, TX 77046 
7131626-5800 
7131940-6099 (fax) 

WISCONSIN 

Bruce T. Block 
Reinhurt, Boerner, Van 
Deuren, Norris & Rieselbach 
1000 N. Water Street 
Suite 2100 
Milwaukee, WI 53202 
4141298-1000 
4141298-8097 (fax) 

A Reply to 
Professor Morris 

by Patrick A. Randolph, Jr. 
Professor of Laul. UMKC School of Law 

Of Cou?lsel, Wirken & King, Kansas Clty, MO 

I was startled to see my article, "The New Supreme 
Court nckles  an Old Issue," characterized as suggesting 
that the Supreme Court in Lucas is likely to reach a result 
that favors expanded government land use regulation free 
of "takings" problems. This certainly was not my intent. I 
have reread the article, and do not see how it could be so 
construed, but parents rarely see the defects that others 
might observe in their offspring. 

My primary purpose in writing the article was to call 
attention to the Lucas appeal. My piece was written soon 
after the Court granted certiorari, and long before various 
Supreme Court pundits made the case into lunch table con- 
versation at  every bar meeting. My modest message was to 
note that the Court may be ready to address two issues 
that it has identified, but not resolved, in the past: (1) can 
government regulation deprive an owner of all value in 
property without compensation? (2) is there a "sliding 
scale" for takings cases measuring the degree of justifica- 
tion for government intrusion against the degree of inter- 
ference with property interests? 

As I suggest in my article, the Court's granting cer- 
tiorari in Lucas suggests that it will use the case as a vehi- 
cle to evaluate these issues. Like most other commentators, 
I suspect that the judges who voted to grant certiorari 
probably intended to give greater protection to property 
owners. As a majority is not required for the granting of 
certiorari, and as briefing and argument undoubtedly will 
have an impact on the Court's thinking, it is difficult to 
know just how the Justices ultimately will articulate their 
thinking on these questions, or even whether they will view 
the issues as I project. The Court's recent free speech and 
freedom of religion decisions icdicate that it is not making 
a "radical about-face" on some Bill of Rights liberties as 
some have projected. This would make a decision favoring 
individual property rights in Lucas less dramatic, but no 
less significant in a system that has seen major increases in 
the level of uncompensated government regulation to 
achieve environmental, aesthetic and cultural objectives. 
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